UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,
: Civil Action No.
v. : 99-2496 (GK)

PHILIP MORRIS USA INC.,
f/k/a PHILIP MORRIS INC.,

&
[

Defendants.

MEMORANDUM OPINION

British American Tobacco (Investments) Limited ("BATCo") has
filed a Motion to Vacate Order #419. Upon consideration of the
Motion, the Government's Opposition, the Reply, and the entire
record herein, the Court concludes that the Motion should be
denied.

As spelled out in the Memorandum Opinion accompanying Order
#449, the Court issued Order #343 on April 14, 2003 adopting Report
and Recommendation #102, and held that the documents in gquestion
were under the "control" of BATCO within the meaning of Fed. R.
Civ. P. 34. On October 3, 2003, the Court issued Order #411
holding BATCo in conditional civil contempt. That Order provided
that BATCo was required to fully comply with Order #343 by October
17, 2003, in order to purge itself of the contempt finding. BATCo
failed to comply with Order #343, and on October 20, 2003, the

Court issued Order #419 requiring that BATCo deposit into the



Registry of the Court $25,000 per day until such time as it comes
into compliance.'’

BATCo has been complying with Order #419 and has in fact been
paying $25,000 per day into the Registry of the Court. However,
BATCo has not complied with Order #343, which is the underpinning
of Order #419. Given the failure to comply with Order #343, there
is no justification for granting BATCo's Motion to Vacate Order
#419.

However, it is also true that on December 5, 2003, in Order
#449, the Court granted the Motion of British American Tobacco
Australia Services Ltd. ("BATAS") for Leave to Intervene in order
to 1litigate the privileges it asserted in the documents in
question. Over the vigorous objections of the Government that
Motion was granted, at least in part, in the hope that "resolution
of the underlying substantive privilege dispute may well, in the
long run, prove more effective and productive.”"” Mem. Op., p. 5.
In accordance with Order #449, BATAS filed its privilege log, as
ordered in Order #449, on December 15, 2003. That i1s the first
essential step toward resolving the underlying substantive
privilege dispute. Because we are starting down what 1is a

constructive--albeit long-delayed and obstruction-strewn--path, the

! Despite filing the Motion to Vacate #419, BATCo is not
seeking to set aside the central holding of Order #343 that the
documents at issue were under BATCo's control and that, therefore,
BATCo was responsible for their production or logging.
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Court concludes that it is appropriate to temporarily stay the
imposition of the penalty provided in Order #419. That stay will
be effective as of December 15, 2003, the date upon which BATAS
filed its privilege log.

For the foregoing reasons, the Motion to Vacate is denied, but

Order #419 is stayed as of December 15, 2003 until further notice.?

December 16, 2003

Gladys Kessler
United States District Judge

z It would appear that the Government is correct about

BATAS' failure to satisfy the Meet and Confer requirements of Order

#51 and Local Rule 7(m). As the Government points out in great
detail in its Opposition, BATCo made totally unreasonable demands
for scheduling the requisite Meet and Confer. To summarize the

facts, BATCo filed its Motion to Vacate a mere five and one-half
hours after rejecting the Government's request to schedule a Meet
and Confer several days after the date requested by BATCo because
the necessary Government attorneys were out of the country.

_3_



